The power imbalance in mediation can use of tactics and strategies employed by an intelligent mediator may well balance the power dynamics in a mediation process. Thus the role of mediator becomes very significant vis-à-vis power imbalance. The present paper will first try to highlight the issue of power imbalance and its implications, and then analytically explore the ways and means of eliminating or minimizing or controlling any power imbalance in mediation process
Introduction
Mediation of late has emerged as an effective ADR mechanism. Globally it is experiencing a boom especially in US, Canada, Europe, Australia etc.
1 In India too, the practice of mediation has fast picked up with setting up of good number of Mediation Centres across the country. Mediation process is considered cheap, flexible and efficient with features like party autonomy, neutrality of mediator, confidentiality, etc. However, about mediation, it is said that it provides "private justice behind closed doors". What goes inside such closed doors is business of nobody except the disputants and mediator. In such a scenario there is a fair amount of likelihood of one party dominating the other during the mediation. This might lead to skewed settlement agreement or an agreement which is an outcome of power imbalance of the parties. Whether such agreement seems just and equitable? Or more precisely, whether mediation offers participants the same "procedural fairness" as the courts do? The answer is probably "NO" if mediation suffers from manifest power imbalance. Some of the instances could be mediation involving a woman and her husband over a matrimonial dispute; or an employment dispute between a small level employee and the corporation itself; or a business dispute between large and small trading companies etc. Power imbalance can also occur where one of the parties is state government or its powerful formal machinery. Thus the question of power imbalance in mediation has posed a serious challenge to the overall effectiveness of this ADR process. Critics point out that this negative feature of mediation makes it a tool in the hands of a powerful party to achieve its skewed purpose, which it may not get through court process. Having said this, it does not mean that power imbalance in mediation cannot be addressed properly. A range of tactics and strategies employed by an intelligent mediator may well balance the power dynamics in a mediation process. Thus the role of mediator becomes very significant vis-à-vis power imbalance. The present paper will first try to highlight the issue of power imbalance and its implications, and then analytically explore the ways and means of eliminating or minimizing or controlling any power imbalance in mediation process. Mediation maybe resorted to on voluntary basis or under a court order, or subject to an existing contractual agreement. Further the use of the term 'alternative' in the context of mediation process essentially means that it is for the parties, if they have mutually agreed to, to choose such a process as an alternative to the court battle.
In addition, mediation comprises a variegated yet structured process guided by five distinct elements, namely, confidentiality, voluntariness, empowerment, neutrality and unique or creative solution.
3 Each one of them is highly indispensable for an impartial mediated solution. These elements or principles of mediation offer parties or potential disputants a sense of security in the entire mediation proceeding. If anyone of them is compromised or absent, then the resulting outcome cannot be described as based on fair or impartial process. In short we may sum up the significance of these essential features as follows: "Parties go for mediation 'voluntarily' only when they sense it well that entire mediation process will be 'confidential' and whatever happening during mediation will not be used in any other proceeding including legal one; that they sense it well that the mediator they have chosen will remain 'neutral' and 'impartial' in all circumstances; that the parties will feel 'empowered' in terms of process control 4 , while they proceed with the mediation; and that they will themselves, while being ably facilitated by the mediator, will carve out a 'creative' or 'unique' solution." 
Is Mediation Systematically Disadvantageous?
There is no denying the fact that traditional dispute resolution mechanism i.e., litigation or adjudication or court system has performed miserably in rendering justice to the people in timely and efficient manner. Courts are jam-packed with unending number of litigations. There is a kind of 'docket explosion' with the fear of judicial system collapsing.
6 Disenchantment and frustration against the prevailing justice delivery is visible in all the legal systems across the world.
7 Such a grim scenario does build up a strong case for mediation and other consensual forms of dispute resolution in a given legal system. In this regard, mediation in particular is vigorously pushed for in several jurisdictions 8 calling for a shift in judicial and legislative policy. However, critics argue that mediation suffers from several limitations and shortcomings. As for example, it does not have the formal process; there is no certainty of result; confidentiality cannot always be guaranteed; mediator's impartiality cannot always be maintained; further the process is seen as a weakness on the part of a particular party who shows first interest in mediation; moreover, court mandated mediation amounts to undermining of party's voluntariness, and so on and so forth. In the face of such criticisms, the big question which naturally hits our mind is whether mediation systematically disadvantageous? To answer this question, advocates of mediation will argue that, shortcomings as mentioned above, are true of any dispute resolution mechanism including the adjudicatory methods, but mediation's advantages far outweigh its disadvantages. They argue that vested interests do not want to see mediation happening as that would undermine the prestige, power, earning which are generally associated with adjudication in courts. Lawyers in particular see mediation as a great threat in their earning capacity. Moreover, judges see it as something which might corrode their judicial authority. And so the argument and debate continues.
The present paper will not deliver its own value-judgement over the arguments for and against mediation as pointed out above, and especially in the context of the larger question-whether mediation is systematically advantageous or disadvantageous, because doing that will simply put the paper beyond its scope. It is, however, try to discuss and analyse a very critical issue that is of power imbalance in mediation, which is the central question of the present paper as outlined in the beginning.
What Is Power Imbalance in Mediation?
The term 'power' is defined as 'the ability to influence in a particular desired way', or 'the ability to produce the desired result' or 'the ability to effect a change in the desired way in the relationship' etc. 10 On the basis of this definition we may describe 'power imbalance' as a skewed or unequal distribution of such abilities in persons. Power imbalance in the human society is a naked harsh reality which each one of us experience in our daily lives on a routine basis.
In the realm of mediation, power imbalance cannot be ruled out rather it is bound to happen given the informal setting of mediation process. Such power imbalance in mediation can manifest in a variety of subtle ways. To illustrate a few, this can happen where one party is better equipped with negotiation skills, knowledge, information; where one has better bargaining power over the other; where one is a big company and the other is a small enterprise or merely an employee of that big company; where one party has greater number of people to his side; where one party has higher status in the society; where one party is illiterate or uneducated about the technical issues discussed in the mediation; where a party is a women coming from a conservative society; where a party is age-wise very senior, etc. The list depicting situations of power imbalances in mediation is not exhaustive and can cover a variety of domestic, formal, informal, social, economic, political, legal relationships between persons.
The votaries of mediation argue that power imbalance is equally true of adjudicatory system wherein a party is invariably pitted against the vast and coercive power of state and/or its machineries.
11 But they miss the point that in formal, legally well-structured mechanism, there is also a formal means of minimizing the risk of power imbalance in court adjudication.
12 Further, the court's inherent power can always be invoked where there is likelihood of or actual miscarriage of justice. Further, there are other legal proceedings like appeal, review, revision etc which too are invariably resorted to for addressing the serious questions involving impartial justice if the same has come to happen due to power imbalance.
Hence, it will be a sweeping statement to say that there are power imbalances elsewhere and not only in mediation. The problem gets acute when the votaries of mediation simply refuse to give due recognition to this factor. In the words of Prof. Boulle, "Giving adequate attention to this inherent problem of mediation that it is most often likely to suffer from power imbalance in actual situation will ultimately lead the theorists to think about how to eliminate or at least minimize this vice, so as to make mediation more effective and acceptable." 13 Further, while comparing with possible power imbalance in adjudication, the one which is likely to happen in mediation can be very subtle and not noticeable easily.
14 This is reflected in the case where a party is substantially equipped with negotiation powers influencing the mediation process and its outcome through his better placed position as a skilled negotiator. The party who agreed for mediation knowing little about the substantial better negotiating power of the other party, can do little if the resulting award does not reflect what he originally, 'minimally' wanted out of the said process. For such a scenario, the party at disadvantage might remain wholly dissatisfied with the mediation process and will think twice over going for mediation again. Such a scenario also speaks poorly on mediation process. The same is considered a neutral process where the disputants are more likely to come out 'satisfied' with the mediated settlement. Further, the critical question remains, even where power imbalance has directly or indirectly impacted the mediation process, there is no further remedial action available against such situation 15 as in the case of adjudicatory process as outlined before. Therefore, the need is to strengthen the mediation system from within, so as to address its inherent weaknesses including 'power imbalance' systematically.
Simulated Scenarios
In several types of mediation like the one which is undertaken for negotiating commercial or business disputes often may entail perceived sense of lack of equilibrium in the status of disputants. In order to understand the same, we may take for instance the following simulated scenarios 16 :
(A) Case of a Large Energy Company (X) and a Small Local Enterprise (Y):
In this case a large multinational energy company (X) was facing an on-going contractual dispute related to efficient distribution of electricity in the local areas by a small local enterprise (Y). X was insisting on a pre-negotiated price structure which was later on denied by Y as highly distorted. Representatives of both X and Y agreed for the mediation. During the mediation, X's representatives literally outnumbered those of Y. X had high influence in the areas being a multinational giant and Y being a small local enterprise. The ensuing mediation did result into an agreed solution to the dispute and Y finally agreed to the price structure of energy distribution asE insisted by X's representatives, but later on Y's representatives complained that mediation process was vitiated due to the fact that during mediation, X's representatives had outnumbered those of Y. That there was considerable amount of coercion and pressure tactics which resulted into skewed outcome so far as Y was concerned. In other words there was no balance of power in the whole of the mediation process undertaken to settle the dispute between X and Y.
(B) Case of a Large company (L) and its Shareholders (S):
In this case, L's directors were accused of breaching shareholders' agreement and thus prejudicing them, with the directors of the company selling the shares at a calculated higher price-the value of which was bound to fall in immediate future-which fact was known to company's directors but was kept deliberately secret from shareholders for ulterior purpose. Mediation was offered which both parties agreed to. In the mediation, bullying tactics were openly displayed by company's representatives and they warned that shareholders would lose several benefits if they didn't agree for the policy change of the company. Shareholders' representatives remained divided among themselves over the so-called solution suggested by the company. Further, one group of shareholders' representatives actively supported the company's policy change. After the mediation, another group of shareholders' representatives accused the company of playing foul and using pressure tactics to divide the shareholders. Company denied such allegation but the big question remained whether or not mediation process was vitiated by power imbalance?
(C) Case of Company and its Employees:
Similar simulation may be done with respect to the company and its employees over the wage related dispute or service matters. An employee is but a very small person who may remain threatened by the prospect of job loss or other severe disadvantages in case he or she does not back out from their stated positions against the company's decision. Such a scenario also depicts the presence of power imbalance in the mediation process raising some serious questions on the process as a whole.
Addressing the Issue of Power Imbalance in Mediation
At the outset it must be conceded that 100 per cent elimination of power imbalance in mediation or for that 15 Because settlement agreement signed by the parties become binding on the parties. And if the party at loss notices power imbalance influencing the process after the signing of the settlement agreement, he or she can do little to offset the award. Legally speaking, knocking the court's door in such situation will be of no avail to the party at loss. Moreover, power imbalance in itself is not a recognized ground to challenge the award rendered in ADR forums. The court might put this valid poser that 'parties must have and should have made an informed decision while going for mediation and signing the settlement agreement, and if either of them had issues over power imbalance, then he or she should have backed out then and there from the process or at least, asked for the redressal within that process itself? See Section 73 of Arbitration and Conciliation Act, 1996, which runs inter alia: When the parties sign the settlement agreement, it shall be final and binding on the parties and persons claiming under them respectively. 16 Since mediation is a highly private and confidential proceeding, so what went inside is not reported in the public domain unless there has been a post-mediation litigation. Thus in order to understand the cases of mediation, we may simulate the scenarios from the current practices of mediation.
matter in any other forms of dispute resolution is a sheer impossibility. However, as noted above, the threat and risk of power imbalance is a daunting challenge for mediation process. What is needed is to contain and minimize such risk. Herein, thus the question of 'how' assumes significance. This is analysed below:
Recognizing the Power Imbalance Scenario in Mediation:
This is a very crucial step in minimizing the risk of power imbalance in mediation. Proponents of mediation must agree on this point that mediation potentially suffer from this problem. Mediator in this connection has an astute role to play in bringing it to the knowledge of parties regarding the possibility of power imbalance after considering the overall situation or specific stages of the mediation process. Thereafter, mediator should allow parties to make fully informed decision regarding going with the mediation process. Most importantly, he should privately talk with parties on the issue of power imbalance, if at all it is likely to be an issue or factor in the mediation process. Further, parties own situational analysis 17 involving possible power imbalance will go a long way in containing the risks associated with it. In any case, what is vitally important is to give due recognition to the factor of power imbalance in mediation, which is a crucial first step in containing its risks.
Mediator's Balancing Role:
An astute mediator can have a range of mediating tactics which he may employ to balance the power between the parties. Some of such strategies which could be employed by the mediator are as follows:
i.
Chalking out the ground rules of dialogue ii. Picking the topic.
iii. Deciding who may speak.
iv.
Controlling the duration of time each person may speak.
v. Allowing and timing a person's response.
vi. Deciding which party may present a proposal to the other.
vii.
Presenting an interpretation of what the party said.
viii. Ending the discussion.
ix.
Writing down the agreement.
In the above, it is clear that mediator has a lot of power to neutralize the power dynamics of the parties. However, it all depends on the acquired skills and experiences of the mediator to diagnose the power imbalance in mediation at the earliest opportunity, so that he can prepare his tool kit of proper responses. The above mentioned ways and means could also be strategically employed by the mediator depending upon the nature of power imbalance. Hence a lot depends on the astuteness of an experienced mediator.
Concluding Remarks
Mediation as a form of dispute resolution has nowadays evolved itself into a potent alternative to adversarial adjudication. Critics however lambast this form of ADR as limited in scope with severe shortcoming in the form of power imbalance. The present paper has not denied the issue of power imbalance plaguing the mediation process in certain situation. But, it is submitted that with the help of astute and experienced mediator, such problems could be minimized to substantial degree.
Mediation's potentials are immense. It can be an effective answer to the ills plaguing the modern judicial system. However, in order to be an effective answer, it has to also first address the pressing problems which generally beset the mediation process. In this regard, the issue of power imbalance surrounding the mediation debate is undeniably legitimate; however, the same can be addressed in a structured manner as shown in this paper.
